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al{ anf ga rfle snag sriits rra au & a sa 3m? a uf zrenferfa fl
aar; ng rr 3rf@rant at 3rfla u gnu 3ma rd a war ?&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. as the
one may be against such order, to the appropriate authority in the following way :

~ xNcb Ix cnT TRTa:ruT ~
Revision app}ication to Government of India:

(4) €tula grca 3rf@fr, 1994 t err raa Rt aarg ng mac#ik a a q@la arr wt
'34-tITTT cB" >l'fl11:r qx'"jcb cB" 3Wm qr1erv 3m4at 3refh era, rd ar, f@du riarazu, Tula
f@mt , atft+if, flan {tu r4a, vimf, { fact : 110001 "cbl" cB1° '3'fA1~ I

(i) A revision application lies to the Under Secretary, to the Govt. of l.ndia, Revision Application Unit
Ministry of Finar-ice, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=flcYf cB1° Nf.1 ura hat s4far gr fa5al qasrr zm 3rcu aura # m
fa4t qusru a qr rosrw a ra a ua zg f i, zur fat osrm ar +rue ii ak as fhv#
cb I var u fat arm ·m l=flcYf ah ufau a hr g{ st I

"
(ii) In case of any loss of goods where the loss occur in transit fr.om a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or. in storage whether in a factory or in a warehouse.
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(cP) -im a are fa# lg zn ,2gr rrr<TTft:n=r r-rr.:;r tR ·m 1-n<7f cfi fcrf:r:r\-ur -# -3q[!'p; "Tiiyq-) cpi.,zJreq 3Tlzgcn aRdmi ii Git nd a aev fat#t rg qe faff ?
. . .

(A) 'In case of rebate of duty of exdse on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goocls which are exported
to any country or territory outside India.

(B) fn case of goods exported outside .India export to Nepal or -Shutan, without payment ·of
duty.

3ifa suraa 6t qr«a gem # ·yr # ferg uil sgl #Ree r1 t n{ ? all ha arr#gr
sit gr et vi Ru yaRa nzya, srfl a grr uRa al a u zn ar fa
3rf@fr (i.2) 1998 eIr 1o9 gr7 fgaa fa; mg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on fir1a1
products under the provisions of this Act or the Rules made there under and such order
is· passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) tu sari zrea (3r4)) fur4t, 2001 cf_ f.TTr:r 9 cfi 3RfT@ fcr~ >f'Cf?f ~ ~--8 if
·at qfji ii, )fa 3rr?r a qf 3n2gr fa f2ifs fl ma a s#he-srrz vi 3r4)
37resgr al at-at ufji rr fr am4aa f4a urn aReg ts« rrr arar z.al gn fh.

. cfi 3RfT@ tTRT 35-~ if f-r~ ·1:BT cf, 'l_flc'IF'f rfi ~~f cfi x-fTP--T €)n--6 araa al 4fa aft ztf
afeg t

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rul2s, 200'1 Within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accomp·anied by a
copy of TR--6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under IVlajor Head of Account.

(2) RR4u 3ml4a rr usi ica an v era q) z 3ma a stat vu) 2o0/-qm:f
rat at urg 3ik ui vii74ga ct4 srer st cIT 1000/- al #) ·tar 1 urgI

The revision application shall be accompc:inied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt zrca, bra sari zrca vi iJcrr a 374h#tu raf@lravu a gf 3rf)a-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) tu Ura yen 3rf@)fm, 1944 cITT \:.Tm 35-irr/35-~ cfi 3RfT@:-

Under Section 35B/ 35E of CEA, 1944 :=m appeal lies to :-

(6) sqaRaa qfo2 (1)a a sag ajn # 3rarat #) 3rat, 3rf)at a mrr ii n zg@»

itu area zyc ya ar or4tarn uznf@rasvv(free) at 4fa 2flu flair, arena7are
2"1real, saga] i441 , 34at , [reraR, 34asld-seooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa. Girdhar Nagar Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate:Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5.Lac to 50 Lac and above 50 Lac respectively in the form of crossed 0,ank draft in
favour of Asstt. Registar of a branch of any nominate public sec:tor bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zuf ge 3kga{ e msii aran @tr & at r@ta e sit fgpl l Tar
'3q4cfci ~ "fl" W<lT urn afeg sa a a slg; fl fa far udt c!?m "fl" m cfi ~.
zqenfrf 374))1 urn1f@eras at va 3r8la a a@a at al va 3mer [hut \TITcTT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllll&tll ~~ 1970 ~~ "cBl"~-1 cfi 3tc=rtc=r Rmft:r ~ ~ \jc@"
3r74a zu porrat zaenfenf Rvfu hf@earl # 3mg a r@ta #t a 4Ru 6.6.so ha
¢1'°llllllc>ill ~ Rcf)c (1TfT iRT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the _court fee Act, 1975 as amended.·

(5) s 3it i«fer ii at [jar a art fruit m,- 3m 1fr ant 3iraff fan Grat & u
vat zyca, 4tr sgrai yes gi lats 3r4h#ta nzurf@raw (ruffa@e) frr<:r:r, 1982 if~
t1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(39) @ zyca, #kn sqrzrca vi ara 3rah#r nznf@rufrb€), #far@ a mmra a
cBd&IJ-Jill(Demand) ~ ct"g(Penalty) cfJf 1o%q sraam 3raf? 1 naifs, sf@rearqa \,n:r: ,o cfi,~~'?
~t !(Section 35 F of the Central Excise Act, 1944. Section 83 & Section 86 of the Finance Act, 1994)

44juGn zycas it ?haraa oifa,fraeh "afar4ir(Duty Demandcd) ·
(i) (Section)m 11D ~ OGct f.'rmmr-uf.<r;
(ii) fumT@cfwmc~ct1· xtf.tr;
(iii) hr@z 2fezfuij 2f 6 h azaa xr\1TT.

> quasar«ifa arfte us@ qfsa #lpeai, srle' aRr ah hf@g qfsfsa f@a mar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty 8: Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted-that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Secti.on 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(c) amount determined under Section 11 D;
(ci) amount of erroneous Cenvat Credit taken;
(cii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

z am2r a #fa a4la nf@rut #rt useas srrar zyeau au faff@a gt ati fagg zye 1o%

ynrarruitiha ave Ralf@a stasav#1omrarru#t snrat &I
In view of above, an appeal against this order shall lie before the Tribunal on payment of

of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alty alone is in dispute." . .. .
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Kruppa Paints Pvt. Ltd.,

86, GVMM Industrial Estate, Odhav, Ahmedabad (hereinafter referred to

as the appellant) against Order in Original No. 20ICGSTIAhmd

South/JC/RK/2021 .dated 07.04.2021 [hereinafter referred to as "impugned

oder] passed by the Joint Commissioner, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicating authority].

. .

2. Briefly stated, the facts of the ease is that the appellant were holding

Central Excise Registration No. AA.CCK8845JEM002 and engageQ. in the

manufacture of Paints and Putty classifiable under CETH 32141000 of the

First Schedule to the Central Excise Tariff Act, 1985. During scrutiny or O
the ER-1 returns for the period from August, 2016 to November, 2016, it

was noticed that the appellant had availed Input Service credit amounting

to Rs.66,93,717/- on the basis of ISD invoices issued by Mis.PPG Asian

Paints Pvt. Ltd., Mumbai. The appellant had reversed input service credit

amounting to Rs.7,78,073/ along with interest on 08.03.2017.

2.1 It was observed that the ISD credit amounting to Rs.33,17,143/

appeared to be abnormal as compared to the appellant's earlier returns.

Therefore, vide letter dated 26.09.2016 and 27.10.2016, the appellant-was

asked to clarify and ·to get the required information from the ISD i.e.

Mis.PPG Asian Paints Pvt. Ltd. The appellant furnished the details called

for vide letter dated 08.11.2016. The appellant were also asked for further

details in respect of the ISD credit amounting to Rs.13,46,711/-- and

Rs.12,01,567/- availed during September, 2016 and October, 2016

respectively. The appellant vide letter dated 16.06.2017 submitted that

they were doing Toll manufacturing (outsourced manufacturing) on

account of• Mis.PPG Asian Paints Pvt. Ltd. and submitted a copy of

agreement. They informed that they had correctly availed and utilized

cenvat credit which was transferred by PPG Asian Paints Pvt. Ltd. under

Input Service Distributor (ISD) invoices. It was further informed that PPG

0
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I . . .

Asian Paints were unable"toamend thei"#D registration to include their

name in time due to some technical issues faced by them in ACES.

2.2 Certain inconsistencies were observed by the jurisdictional officers in

the reply of the appellant and the same were communicated to them vide

letter dated 23.06.2017. The appellant were informed that Stamp Paper
.

was purchased on 18.04.2015 while the agreement states that the same

was made on 28.04.2014. Further, credit was availed on the service tax

paid on Business Support Service, Maintenance & Repair Service,

Erection, Commissioning and Installation, Work Contract Service, Renting

of Immovable Property service etc. However, there was nothing on record

0 to establish as to how services like Works Contract, Erection,

Commissioning and Installation etc. availed elsewhere in India were

eligible as Common Service in relation to the manufacturing activity.

Further, though it was stated by- the appellant that the ISD had not

transferred any input credit available in balance as on 31.03.2016, the

date submitted by the appellant indicated that credit amounting to

Rs.6,65,887/ pertained to services availed in 2014 and credit amounting to

Rs.51,80,882/- pertained to the services availed in 2015. It was also

observed from the correspondences of the ISD that they had applied for

amendment for the first time through ACES portal on 05.05.2017.

Therefore, till this date the appellant was not included in the service tax

registration of PPG Asian Paints Pvt. Ltd.

2.3 In view of the above, it appeared that the appellant had wrongly

availed input service credit amounting to Rs.59,15,644/- during August,

2016 to November, 2016. The appellant was, therefore, issued Show Cause

Notice No. STC-04-14/Kruppa/2018-_19 dated 19.07.2018 wherein:

a) Reversal of the input tax credit amounting to Rs.59,15,644/ was

proposed under the provisions of Section 11A(1) of the Central Excise

Act, 1944 read with Rule 14 of the Cenvat Credit Rules, 2004.

b) Interest was also proposed to be recovered under Section 11AA of the.
Central Excise Act, 1944 read w:i.th Rule 14 of the Cenvat Credit

Rules, 2004.
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c) Penalty was also proposed to be imposed under Rule 15 (1) of the

Cenvat Credit Rules, 2004.

3. The SCN was .adjudicated vide the impugned order wherein the

cenvat credit amounting to Rs.59,15,644/- was disallowed and ordered to

be recovered along with interest. Penalty amounting to Rs.5,91,564/- was

imposed under Section 114C(1) (a) of the Central Excise· Act, 1944 read

with Rule 15 (1) of the Cenvat Credit Rules, 2004.

4. Being aggrieved with the impugned order, the appellant have filed

the present appeal on the following grounds :

1. The adjudicating authority has erred on facts and in law by

considering the expenses passed on by PPG Asian Paints as not

having direct nexus with their business.

11. The adjudicating authority has erred 1 not . considering the

submissions provided by them. on 16.06.2017. He has also erred in

not looking in to the actual eligibility of input services as per the

CCR, 2004.

111. The adjudicating· authority has not discussed all the expenses which

were passed over by the ISD invoicos. Only credit amounting to

Rs.42,33,986/- has been discussed but total credit of Rs.59,15,644/

has been disallowed.

1v. The adjudicating authority has also erred on facts by considering the

marketing expense as repair and. maintenance of motor vehicle:

v. When the allocation is made pro rata on the basis of turnover, there

is no need for a direct nexus to be present.

v. The adjudicating authority has also erred in disallowing Input Tax

credit passed on by PPG Asian Paints on the grounds that they were

not added as additional place of business. He has erred in not

perusing Explanation 4 where the input tax distribution is allowed

even to the manufacturer who manufactures goods on behalf of the

ISD.

0

o·
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vu. The adjudicating authority hasn6considered the technical issues

faced by PPG Asian Paints in applying for· additional place of.
registration.

v111. There are various judicial precedent where it was held that even if a

unit was not registered under centralized registration, cenvat credit

is available of input services received by such unit.

5. Personal Hearing in the case was held on 07.10.2022. Shri Pradip R.

Shah and Shri Yogesh Gaba, Chartered Accountants, appeared on behalf

of appellant for the hearing. They. reiterated the submissions made in

appeal memorandum. They submitted a written submissions during the

0 hearing and reiterated the submissions made therein.

6. In the additional written submissions filed by the appellant in the

course of the personal hearing, it was submitted, inter alia, that :

0

► From the definition of ISD as per Rule 2(m) of the CCR, 2004, it is

clear that only credit towards input services can· be distributed.

Therefore, whether a service amounts to input service has to be

determined at ISD's end and not manufacturing unit to whom the

credit is distributed.

► Rule 7 of the CCR, 2004 stipulates that the provisions of Rule 6 shall

apply only to the manufacturing units or output service providers

and not to the ISD. This clause was inserted w.e.f. 01.04.2012

pursuant to the judiciary concluding that eligibility of cenvat credit

is to be seen at ISD's end. They rely upon the decision in the case of

CST Vs. Godfrey Philips India Limited - 2009 (239) ELT 323 (Tri

Ah1nd) and Ericsson India Private Limited Vs. CCE & ST- 2011 (24)

STR 346 (Tri. -Bang.).

► The governm.ent consciously amended Rule 7 to stipulate adherence

to Rule 6 at the unit's end and not at ISD's end. This dearly shows

that the Government did not make this condition for any other rule

under CCR, 2004. Thus, as a result, it can be construed that the
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conditions of eligibility of crecli t except reversal under Rule 6, has to
. .

be determ.inecl at ISD's end and not manufacturing uilit's end.. . .

»» They rely upon the decision iri the case of Surfa Coats Limited Vs.

00E- 2016 (46) STR 354 (Tri.-Bang; JK Cement Works Vs. CCE &

ST -- 2017 (49) STR 549 (Tri.-Del); United Phosphorus Limited Vs.

CCE - 2013 (30) STR 509 (Tri.-Ah1ncl.); CastroLindia Limited Vs.

0CE 2013 (80) STR 214 (Tri.-Ahmd.) and SKF India Limited 

Appeal No. 20723-20724/2014 dated 07.05.2014 - Tribunal

Bangalore.

»» The decision of the Tribunal, especially Ahmedabad, is binding.and if

it is decided against the same, a proper reasoning may be given to

that they can contest accordingly.

► Rule 7 of the CCR, 2004 nowhere provides that nexus be established

between the services availed at ISD's encl and its receipt at unit's

encl.

► There are various services which cannot be traced physically to a

0

marketing,ERP 'audit,accounting,particular unit e.g.

advertisement, legal etc.

» They rely upon the decision .i.n the case of Nestle India Limited Vs.

CC & CE- 2017 (5) G8TL 294 (Tri.-Mum.) CCE Vs. Ecof Industries

Private Limited - 2012 (277) JLT 317 (Kar.); CCE Vs. Dashion

Limited - 2016 (41) 8TR 884 (Guj); Raymond Limited Vs. CCE

2017 (47) STR 142 (Tri.-Del.); Greaves Cotton Ltd. Vs. CCE - 2015 0
(37) STR 395 (Tri.-Chennai) and Piramal Glass Private Limited Vs.

CCE - 2021 (55) GSTL22 (Tri.-Ahmd).

-► Rule 7 of the CCR, 2004 nowhere provides that registration is a pre

condition to distribute the creel.it. Reliance is placed upon

Explanation 4 to Rule 7 of the CCR, 2004 from which it can be

construed that what is important is that outsourced manufacturing

unit is manufacturing goods under a contract.

»» They rely upon the decision in the case of CCE Vs. Dashion Limited

- 2016 (41) STR 884 (Guj.); Reliance Industries Limited Vs. CCE &

ST LTU) - 2019 (28) GSTL 309; Tech Mahindra Limited Vs. CCE -

@@@Rg014 (36) STR 332 Tri.-Mum.) which was affirmed by Bombay High
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Court 2014 (36) SPR 241; HICAL Technologies Pvt. Ltd. Vs. CCE

- 2021 (44) GSTL 101 (Tri.·Bang) Hinduja Global Solutions Ltd. Vs.

CCE - 2016 (42) 8TR 932 (Ti-Bing.).

}> It is now a settled principle that ISD registration is not mandatory

for distribution of credit. Similarly, if ISD registration is not

mandatory for distribution of credit, then merely amending ISD

registration to add one unit should not be regarded as a mandatory

precondition to distribute the credit. Even if it is a mandatory pre

condition, it has to be done at the ISD's end.

> Since the nexus between credit distributed and credit availed is not

required, they submit that the service on which credit distributed

was eligible input service. They submit a table showing the nature of

services and the amount of credit availed.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions as well as those

made in the course of the personal hearing and the material available on

records. The issues before me for decision are :

A) Whether the appellant is eligible for input service credit passed on

by the ISD prior to their inclusion in the ISD registration ?

B) Whether. appellant are eligible to credit of service tax passed on by

the ISD in respect of Business Support Service, Maintenance &

Repair Service, Erection, Commissioning and Installation, Work.
Contract Service, Renting of Immovable Property service etc.?

The demand pertains to the period August, 2016 to November, 2016.

8. It is. observed that Input Service Distributor has been defined in

Rule 2 (m) of the CCR, 2004, as amended w.e.f 01.04.2016, which 1s

reproduced below :
" input service distributor" means an office of the manufacturer or produced

of final products or provider of output service, which receives invoices issued
under rule 4A of the Service Tax Rules, 1994 towards purchases of input
services and issues invoice, bill or, as the case may be, challan for the
purposes of distributing the credit of service tax paid on the said services to



10

F No.GAPPLICOMICEXP/721/2021

such manufacturer or produced or provider or an outsourced manufacturing
unit, as the case may be;" ·

8.1 The words 'or an outsourced manufacturing unit' was inserted vide

the CENVAT. Credit (Third Amendment) Rules, 2016, w.e.f. 01.04.2016.

Therefore, prior to 01.04:.2016, distribution, of.credit of service tax paid on
. , . . . .

the services- by an ISD to 'an outsourced manufacturing unit' was not
. . . . . .

permitted. The disputed cenvat credit in. the present appeal pertains to the

period August, 2016 to November, 2016 and, therefore, the provisions of

the amended rules apply.

8.2 It has been alleged by the department that the appellant had availed

credit on the basis of the documents issued by the ISD prior to the

inclusion of the appellant in the registration of the ISD. The adjudicating

authority has recorded at Para 20 of the impugned order that the ISD had

applied for amendment to include the name of the appellant only on.
08.05.2017. Therefore, ITC could not be distributed to a premises which

was not added in the distrjbution channel or as a Unit which could receive

ISD invoices and avail ITC before 08.05.2017.

8.3 It is observed from the records that the appellant ·had entered into

an agreement with PPG Asian Paints - the ISD- sometime during

2014/2015. There is some dispute on the actual elate, as mentioned at Para

6 6)of the impugned order. However, be it 2014 or 2015, it is clear that the

appellant had entered into an agreement with the ISD prior to 01.04.2016

and from 01.04.2016 distribution of ITC by an ISD to an outsourced

manufacturing unit was allowed. Therefore, as on 01.04.2016 the

appellant, as an outsourced manufacturing unit of the ISD, was entitled to

avail the ITC credit distributed by the ISD during the period August, 2016

to November, 2016.

8.4 As regards the issue as to whether the appellant is eligible to avail

credit distributed by the ISD prior to the inclusion of their name in the

registration of the ISD, I find that the issue is no more res integra in view

o the various judicial pronouncements. The appellant have relied upon

,.

0

0
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some of the judgments b/various appellate authorities. I find that in the

case of Commissioner of Central Excise Vs. Dashion Ltd.- 2016 (44) STR

884 (Guj.), the I-Ion'ble High Court of Gujarat had held that:
7. The second objection of the Revenue as noted was with respect of non
registration of the unit as input service distributor. It is true that the
Government had framed Rules of 2005 for registration of input service
distributors, who would have to make application to the jurisdictional
Superintendent of Central Excise in terms of Rule 3 thereof. Sub-rule (2) of
Rule 3 further required any provider of taxable service whose aggregate value
of taxable service exceeds certain limit to make an application for registration
within the time prescribed. However, there is nothing in the said Rules of
2005 or in the Rules of 2004 which would automatically and without any
additional reasons disentitle an input service distributor from availing Cenvat
credit unJess and until such registration was applied and granted. It was in this
background that the Tribunal viewed the requirement as curable. Particularly
when it was found that full records were maintained and the irregularity, if at
all, was procedural and when it was further found that the records were
available for the Revenue to verify the correctness, the Tribunal, in our
opinion, rightly did not disentitle the assessee from the entire Cenvat credit
availed for payment of duty. Question No. 1 therefore shall have to be
answered in favour of the respondent and against the assessee."

8.5 The above judgment was followed and a similar view was taken by

the appellate authorities in the following cases :
Commissioner of C.Ex., S.T. & Cus., Bengaluru Vs. Hinduja Global Solutions Ltd. 
2022 (61) GSTL 417 (Kar.).
Commissioner of Central Excise, Coimbatore Vs. Pricol Ltd. - 2021 (48) GSTL 235
(Mad.)
Biotor Industries Ltd. Vs. Commr. (Appeals), C.Ex., Cus. & S.T., Vadodara-I-2018 (10)
GSTL 34 (Tri.-Ahmd.)
Adani Gas P. Ltd. Vs. Commissioner of C.Ex., & S.T., Ahmedabad - 2017 (349) ELT
349 (Tri.-Afimd.)

Applying the ratio of the above judgments, I am of the considered

view that the cenvat credit cannot be denied to the appellant merely on

the grounds that the credit was availed prior to their inclusion in the

registration of the· ISD. Therefore, I hold that the impugned order

disallowing cenvat credit to the appellant on the grounds of their non

inclusion in the registration of the ISD is not legal and proper.

9. As .regards the issue of eligibility of the appellant to credit of service

tax passed on by the ISD in respect of Business Support Service,

Maintenance & Repair Service, Erection, Commissioning and Installation,

rk Contract Service, Renting of Immovable Property service etc., I find

t distribution of credit by the ISD is governed by the provisions of Rule

I.

11.

111.

lV.

0

8.6
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7 of the CCR., 2004. The relevant text. of the said Rule 7 1s reproduced

below:

"7. The input service distributor shill distribute the CENVAT credit in
respect of the service tax paid on the input service to its manufacturing units
or unit providing output service to any outsourced manufacturing units, as
defined in Explanation 4, subject to the following conditions, namely :

(a) the ci·edit distributed· against a document referred to in rule· 9 does not
exceed the amount of service tax paid thereon;

(b) the credit of service tax attributable as input service to a particular unit
shall be distributed only to that unit;

(c) the credit of'service tax attributable as input service to more than one
unit but not to all units shall be distributed only amongst such units to
which the input service is attributable and such distribution shall be
pro rata on the basis of the turnover of such units, during the relevant
period, to the total turnover of all such units to which such input
service is attributable and which are operational in the current year,
during the said relevant period;

(cl) the credit of service tax attributable as input service to all the units
shall be distributed to all the Lin its pro rata on the basis of the turnover
of such units during the relevant period to the total turnover of all the·
units, which are operational in the current year, during the said
relevant period;

(e) outsourced manufacturing unit shall maintain separate account for
input service credit received from each of the input service distributors
and shall use it only for payment of duty on goods manufactured for
the input service distributor concerned;

() credit of service tax paid on input services, available with the input
service distributor, as on the 31 of March, 2016, shall not be
transferred to any outsourced manufacturing unit and such credit shalJ
be distributed amongst the units excluding the outsourced
manufacturing units.

Provided that the turnover of an outsourced manufacturing unit shall be the
turnover of goods manufactured by such manufacturing unit for the input
service distributor."

9.1 From the above prov1s1ons, it is clear that an ISD can distribute

credit, which is not more than the amount of service tax paid; only the

credit attributable as input service to a particular unit shall be distributed

to that unit; credit attributable to more than one unit shall be distributed

on pro rata basis.

9.2 In the instant case, I find that the adjudicating authority has

recorded his finding at Para 17 of the impugned order that it is not evident

that the services like erection, commissioning, installation and work

contract have been used in the manufacture of goods cleared by the

~.¥,_ant. It has also been recorded that no one-to-one co-relation has

~

v."1-<\ -.. ,\ l1f.Jo.~
4%?9%ng?@blished between the ITC availed and its utilization towards the
ea { a° ,«ge e
- €±> l,O wws,a • o'
e •

"o 4 3°
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clearance of excisable goods by the appellant and that no nexus of the

input services. received and manufacture and clearance · of finished goods

has been established. The adjudicating authority has further recorded at

Para 18 of the impugned order that the appellant have not provided

appropriate and proper documents to prove that they had indeed used the

· input services, received through the invoice of the ISD, in the manufacture

of excisable goods manufactured and cleared by them.

9.3 In this regard, I find that the provisions of Rule 7 of the CCR, 2004

does not mandate onetoone corelation between the ITC and its

utilization towards clearance of excisable goods. Therefore, the finding of

O the adjudicating authority on this count is erroneous and' not legal. The

appellant have contended that Rule 7 does not provide for a nexus to be

established between the services availed at the ISD's end and its receipt at

the unit's.end. Admittedly, the provisions of Rule 7 of the CCR, 2004 do

not require that nexus is to be established between the services availed at

the ISD's end and its receipt at the unit's end. However, in terms of Rule 7

(b) of the CCR, 2004, the credit of input service attributable to a particular

unit shall be distributed to that unit only. As per Rule 7 (c) and (d) of the

CCR, 2004, credit of input service attributable to more than one unit or all

units shall be distributed on pro rata basis based on the turnover. Further,

Rule 7e) of the CCR, 2004 stipulates that separate accounts are to be
.

maintained by the outsourced manufacturing unit in respect of the credit

received from each of the ISDs and that the credit shall· be used only for

payment of duty on the goods manufactured by the unit for the concerned

ISD. From. these provisions under Rule 7, it is clear that only credit of the

input service attributable to a unit can be distributed by the ISD to that

unit. In the instant case, the appellant have not furnished, before the

adjudicating authority or in their appeal memorandum, any details or

documents of the input services in respect of which credit was availed by

them, on the basis of the invoices issued by the ISD, which indicate that

the credit distributed by the ISD to the appellant relates to or is

attributable to the products manufactured by them on behalf of the ISD.

0
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9.4 The appeHaht have 111 their additional written submissions

contended that. the credit availed by them was in respect of 18 different

input services. They have also contended, in their appeal memorandum,

that the adjudicating authority has discussed regarding credit amounting

to Rs.42,33,986/- but disallowed the credit amounting to Rs.59,15,644/-. I

find merit in this contention of the appellant. It is observed that the

adjudicating authority has at Para 17 of the i1n.pugned- order dealt with

only the input services of Erection, C01n1nissioning and Installation and

Works Contract. From. the details submitted by the appellant, it is seen

that substantial part of the credit pertains to Marketing Services and

Sales Commission, while the credit on Erection, CoJ.?.1missioning and

Installation as well as Works Contract: services form a miniscule part of

the total disputed credit availed by the appellant. Apparently, the

adjudicating authority was handicapped by the non submission of the

relevant documents by the appellant. However, when multiple input

services are· involved, denial of credit by generalizing the. findings in

respect of a few services is neither legal nor proper. Since the appellant

have not submitted any documents along with their appeal memorandum;

pertaining to the input services in respect of which credit has been availed

by them, it is not possible for this authority to determine whether-these

input services are those which are attributable to the appellant either

wholly or in part. Therefore, it would he in the fitness of things to remand

the matter back to the adjudicating authority to examine whether the

input services on which credit has been availed, on the strength of ISD

invoices, are attributable to the appellant and thereafter decide the matter

afresh. The appellant are directed to submit before the adjudicating

authority all the documents in support of their claim for cenvat credit

distributed by the ISD. Needless to state, the principles of natural justice

are to be followed 'while deciding the matter in the remand proceedings.

10. The appellant have relied upon decisions of various High Courts and

Tribunals in support of their contentions that whether a service amounts

to input service has to be determined at the ISD's end; eligibility has to be

e ISD's end and not at the manufacturing units, encl; and no
/

,,,
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nexus is required to be :established betv~;n the services availed at the

ISD's end and its receipt at the unit's end. I have gone through the

judgments in the cases cited by the appellant and find that the same have

been pronounced in the context of Rule 7 of the CCR, 2004.as it stood prior

to 01.04.2016. Consequent to its amendment vide the. CENVAT Credit

(Third Amendinent) Rules, 2016, Rule 7 of the CCR, 2004 has undergone

substantial change. Therefore, the judgments pronounced in the context of

the erstwhile Rule 7 of the CCR, 2004, as it stood prior to its amendment

from 01.04.2016, are not applicable to the facts of the present appeal

where the dispute pertains to the credit, availed on ISD's invoices, during

August, 2016 to November, 2016.

11. In view of the facts discussed herein above,· I am of the considered

view that the matter is required to be remanded back to the adjudicating

authority for adjudication afresh, in light of the findings contained in Para

9.3 and 9.4 above, after considering the documents and sub1nissions. of the

appellant. The. appellant are directed to produce before the adjudicating

authority all the necessary documents in support of their contentions

within 15· days of the receipt of this order. Accordingly, the impugned

order is set aside and remanded back to the adjudicating authority. The

appeal filed by the appellant is allowed by way of remand.

The appeal filed by the appellant stands clisprecl of in above terms.
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